
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F705321

JIMMY R. WEST, EMPLOYEE CLAIMANT

TURNER SPECIALTY SERVICES, EMPLOYER RESPONDENT NO. 1

ACE AMERICAN INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JANUARY 6, 2009 

Hearing before Administrative Law Judge Barbara Webb on October 8, 2008, in
Little Rock, Pulaski, Arkansas.

Claimant represented by Ms. Laura Beth York, Attorney at Law, Wren Law Firm,
Little Rock, Arkansas.

Respondents No. 1 were represented by Mr. William C. Frye, Attorney at Law,  Little
Rock, Arkansas.

Respondent No. 2, the Death and Permanent Total Disability Trust Fund, was
represented by Ms. Christy L. King.  The Death and Permanent Total Disability
Trust Fund waived its appearance at this hearing. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 11, 2006, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on August 26, 2008.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on May 14, 2007,

when the claimant sustained a compensable injury.

3. Claimant’s average weekly wage was such that he is entitled to the

maximum compensation rates of $504.00 for TTD and $378.00 for

PPD for his compensable 2007 injury.

4. Respondents No. 1 have paid medical benefits, temporary total

disability benefits and have accepted and are paying a 15%

impairment rating.

5. The claimant reached the end of his healing period on September 7,

2007.

ISSUES

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Claimant’s entitlement to wage loss benefits.

2. Claimant’s entitlement to attorney’s fees.

3. Claimant’s entitlement to permanent total disability benefits.

4. Claimant reserves the issue of payment of one outstanding medical

bill payment owed to Dr. Burt for one hundred and fifteen dollars

($115.00).
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The record consists of a one volume transcript of the October 8, 2008,

hearing, consisting of the testimony of Jimmy R. West and Tommy Evatt, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); Claimant’s Exhibit No. 1 (medical records and employment records);

Respondent No. 2's Exhibit No. 1 (Position Statement Letter).

FACTUAL BACKGROUND

Jimmy R. W est is sixty-one years of age (d.o.b. March 18, 1947).  He

completed the ninth grade.  He later received his GED in the penitentiary.  He was

in prison from 1993 until 1998 or 1999.  After he left school, he worked at W ilson

Oak Flooring and at service stations.  He began welding in the 1960's while working

on the locks and dams.  His first job as a welder was at Brown and Root in 1976. 

He explained that his work required him to travel to different locations and that he

worked from job to job.   On May 14,  2007, he was injured on the job while working

as a welder for Turner Construction (“Turner”).  He had previously worked for Turner

for a couple of weeks during an outage and left to work another job in Columbus,

Mississippi.  He was called by Tommy Evatt to come back and work.  At the time of

his injury, West had worked at Turner for a little over one month.  On the day of his

injury, he testified that he dropped his welding hood in the funnel of the tank on

which he was working and fell approximately twenty feet to the bottom of the tank

while trying to retrieve it.  He described the incident as follows:

So I reached up, and from what I can remember, I reached up and I did
unhook, but I was behind this rail, and my foot went out from under me, I
guess, you know, and I don’t know how I got through there.  But anyway, I
remember going to the next level and trying to catch that bottom rail, and
when I caught it, well then that’s when it flipped me back, and then I went on
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down to the bottom.  It was a little more than fifteen or twenty feet, I can tell
you that, because the scaffold is taller than that, and I went two scaffolds
down.

He testified that he hit everything as he fell.  He wore protective gear

consisting of a safety  harness with two lanyards and a hard hat.  

Medical personnel got him out the hole and he was taken to the emergency

room by ambulance.  He fractured his neck and chipped part of his back.  He also

hit his chest and busted his head from front to back, breaking a partial, chipping

some teeth, and knocking some other teeth loose.

He was treated by Dr. Simpson.  He testified that after he was released to

return to work by Dr. Simpson, he made a few contacts but he never heard back

from those contacted.  He explained that he called Tommy Evatt two or three times,

but did not hear back.  He previously worked for Loren Daniels, Brown and Root,

Zachary, D & K Systems, Shaw, and Turner.  He testified that he didn’t know that he

was “all the way released” to go back to work.  He explained that he would have to

certify as a welder again, but wasn’t sure if he could physically perform the qualifying

test or perform the job of welding since it requires you to get in very difficult

positions.  He testified that he could ride in a car, but that he had a knot in his left

side near his rib cage which he needed to have checked.

He testified that he previously rode motorcycles and went fishing.  He testified

that he cleans his house and spends time watching his grandchildren.  He explained

that his pain comes and goes with the differences in the weather, primarily in his

sides and joints.  If he touches his chin, he feels pain like little needles running from

the top of the right side of his head to his neck.  He does not try to lift heavy objects.
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His weight has dropped from 180 pounds to 140 pounds.  He testified that he did not

really know if he could return to welding due to the physical positions and lifting

requirements of certain jobs.

His last visit to Dr. Simpson was in August of 2007.  He does not take any

over-the-counter medicines.  He has quit smoking.  

On cross-examination, he testified that his welding jobs usually did not last

long term.  He had started work with Turner on May 8, 2007.  He was injured on May

14, 2007.  After he fell, he sat in the office taking pain pills until he could have

surgery and worked until May 23, 2007.

He testified that he had previously done fabrication-type work and “might”

could hold up to it again.  He explained that he did not know if Dr. Simpson had put

him under any written restrictions.  He testified that he had hoped to get a permanent

job with Turner in maintenance.  He testified that he did not know if he physically

drag and lift the hose to be a fire watcher at Turner.  He has weak ankles due to a

previous broken ankle.  He told Dr. Simpson about the pain in his head but was told

it would get better.  He also told Dr. Burt.  He testified that his hand was still numb

but that he can use his arm.  He testified that he did not know anything else he could

do.  He testified that he did not know if he had any interest in other jobs and when

he was going to decide what to do as far as work.  He had contacted construction

companies and would have worked if they had hired him.  He testified that the

doctors had not told him that he could lift or what he could do.  He testified that he

has not done anything for fourteen months.  He testified that he would return to work

if he could make the pipe test, but didn’t think he could get up under the pipe.  He
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admitted that he had testified in deposition that he was not as agile at his age.  He

can read and write well.  He denied he violated a safety rule by taking the harness

off since he was behind the rail.  He testified that he did not know his plan for gainful

employment and had not filed for social security.  He explained that he contacted

Turner and the other companies to see if they would put him back to work, but never

got a call.  He testified that he had always done pipe welding, fitting, and

construction work, and did not know any other type employment that he could do.

He testified that he did not do any heavy lifting because he did not want to pull his

neck again.

Tommy Evatt testified for the Respondents.  He works as the Safety

Coordinator and Quality Control for Turner.  Turner is a maintenance contractor at

the mill that does all the piping, civil, and electrical work.  He hires the number of

people he needs for certain jobs.  He testified that West was working on a blow tank

that comes off the digester building.  That particular job normally lasted four to five

weeks.  The people are laid off and have to do a re-hire package if they are gone

over thirty days.  A welder would be retested if he is laid off for six months.  He

testified that if West took and passed the welding test, he would be eligible for rehire.

Evatt testified that the company has a hundred percent mandatory tie-off using

double lanyards, so that a person is hooked in at all times.  He testified that a person

violating a safety rule is terminated for thirty days and the decision to rehire is made

by the superintendent.  He testified that the claimant had contacted him while he was

still under doctor’s care and he knew that he could not work at that time.  He testified

that his workers are supposed to get a second man to lift over fifty pounds.  He
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testified that they hired fire watchers who are required to be able to hold a fire hose.

He testified that the job that West was working on when he fell was not a regular

maintenance job.  

On cross-examination, he testified that he re-hired West because he was a

good welder.  He never told W est he would not take him back because of the safety

violation but would not let him back without a doctor’s release.  He testified that if he

had no doctor’s restrictions, Turner could hire West back to work.  He explained that

someone else would have to decide whether the safety violation would prevent him

from working.  He testified that he had hired people back who had prior back

surgeries.  

The claimant’s medical records reflect that claimant was admitted to the

emergency room at Jefferson Regional Medical Center on May 14, 2007, with

complaints of pain to the back of his head, right shoulder, and right lower leg as a

result of a 15-20 foot fall off a metal storage container.  He was released with a

cervical collar and prescriptions and referred to Dr. P.B. Simpson.  Dr. Simpson

reviewed the x-rays and MRI.  On May 22, 2007, Dr. Simpson performed a cervical

myelogram and a cervical spine CT scan.  The CT scan revealed fractures of C7, T1

and T3.  On May 25, 2007, the claimant underwent anterior cervical diskectomy with

fusion with allograft and plating for stabilization of cervical fracture at C6-7, a

posterior facetectomy on the right side with removal of bone fragment impinging on

the C7 nerve root, and right side internal fixation posteriorly of spinous process of

C6-7 with cable and fusion.  On June 15, 2007, the claimant returned for a post

operative evaluation.  He reported no radicular pain down the right arm but some



- 8 -West - F705321

numbness in the C7 distribution.  On August 15, 2007, the claimant returned for a

follow-up evaluation with complaints of numbness and pain towards his neck.  Dr.

Simpson noted that the claimant had excellent strength of all muscle groups of his

right upper extremity.   A cervical spine x-ray showed no evidence of acute fracture

or dislocation.  On September 9, 2007, Dr. Simpson determined that the claimant

had reached maximum medical improvement and assigned a 15% impairment rating.

The doctor did not note any temporary or permanent restrictions on the claimant.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on May 14, 2007,

when the claimant sustained a compensable injury.

3. Claimant’s average weekly wage was such that he is entitled to the

maximum compensation rates of $504.00 for TTD and $378.00 for

PPD for his compensable 2007 injury.

4. Respondents No. 1 have paid medical benefits, temporary total

disability benefits and have accepted and are paying a 15%

impairment rating.

5. The claimant reached the end of his healing period on September 7,

2007.

6. Claimant has failed to prove by preponderance of the evidence that he

is entitled to permanent and total disability benefits in that he has been

released from medical care without restrictions. 
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7. Claimant has failed to prove by a preponderance of the evidence that

he is entitled to wage loss benefits.

 DISCUSSION

West contends he sustained a work related injury on May 14, 2007, when he

fell 15-20 feet off a metal storage container.  The claimant received 30 staples in his

head, knocked out several teeth and underwent a cervical diskectomy with fusion

with allograft and plating for stabilization of cervical fracture at C6-7.  The claimant’s

injuries were accepted as compensable by respondents No. 1.  The claimant was

released on September 7, 2007, and was considered to be at maximum medical

improvement.  On the same date, the claimant received a 15% impairment rating

to the body as a whole and has been receiving weekly payments toward this rating.

The claimant has been unable to work since the accident.  The claimant contends

that he is entitled to wage loss and that his attorney is entitled to attorney’s fees.

The claimant contends he is entitled permanent and total disability benefits.

Respondents No. 1 contend that the claimant did sustain a compensable

injury due to a fall.  The claimant was treated by Dr. P. B. Simpson who performed

an MRI and myelogram and post-myelogram CT.  Based on these studies, he

performed a fusion at C6-7.  Dr. Simpson noted the claimant had very good results

and released the claimant from his care.  Respondents No. 1 are unaware of any

functional restrictions at this time.  Further, respondents No. 1 contend that based

on the present information, there is no evidence of any wage loss disability.

Respondents No. 1 contend the claimant is not permanently and totally disabled.
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The Death and Permanent Total Disability Trust Fund defers to the outcome

of litigation of the issues of claimant’s entitlement to wage loss, attorneys fees, and

permanent total disability benefits.

Permanent Anatomical Impairment

Ark. Code Ann. § 11-9-704(c)(B)(Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a)(Supp. 2002).  The Commission had adopted the

American Medical Association’s Guides to the Evaluation of Permanent Impairment,

(4th Ed 1993) for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  He must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§ 11-9- 704(c)(1)(B).  He must also show that the degree or percentage of

permanent physical impairment is calculated in a manner that conforms to the

Guides.  The claimant must also show that the compensable injury or injuries was

the “major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause” is

defined as more than 50% of the cause, Ark. Code Ann. § 11-9- 102(14)(A). 
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Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of this Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B).  In determining the existence or extent of permanent

physical impairment neither any medical expert nor this Commission may consider

complaints of pain.  In regard to the claimant’s compensable cervical injury, no

consideration can be given in determining the existence or extent of permanent

physical impairment to loss of range of motion, Ark. Code Ann. § 11-9-

102(16)(A)(ii). 

In the instant case, the respondents have not controverted and have paid the

15 % rating assigned to claimant by Dr. Simpson. 

Permanent and Total Disability

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage loss disability in excess of permanent anatomical impairment, the claimant

must first prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of the compensable injury.  Needham v. Harvest

Foods, 64 Ark. App. 141, 987 S.W.2d 278, (1998).  If the employee is totally
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incapacitated from earning a livelihood at that time, he is entitled to compensation

for permanent and total disability.  See, Minor v. Poinsett Lumber & Manufacturing

Co., 235 Ark. 195, 357 S.W.2d 504 (1962).

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.   Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.   Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the worker’s age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the worker’s future

earning power.  Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).

However, so long as an employee, subsequent to his injury, has returned to

work, has obtained other employment, or has a bona fide and reasonably
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obtainable offer to be employed at wages equal to or greater than his average

weekly wage at the time of the accident, he shall not be entitled to permanent partial

disability benefits in excess of the percentage of permanent physical impairment

established by a preponderance of the medical testimony and evidence.  Ark. Code

Ann. § 11-9-522(b)(2)(Repl. 2002).  The employer or its workers’ compensation

insurance carrier has the burden of proving the employee’s employment, or the

employee’s receipt of a bona fide offer to be employed, at wages equal to or greater

than his average weekly wage at the time of the accident.  Ark. Code Ann. § 11-9-

522(c)(1).  In considering factors that may affect an employee’s future earning

capacity, the Commission considers the claimant’s motivation to return to work,

since a lack of interest or a negative attitude impedes the assessment of the

claimant’s loss of earning capacity.  Emerson Electric v. Gaston, supra.  The

Commission may use its own superior knowledge of industrial demands, limitations,

and requirements in conjunction with the evidence to determine wage-loss disability.

Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)(Repl. 2002) provides:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural process
of aging to cause or prolong disability or a need for
treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the
major cause of the permanent disability or need for
treatment.
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“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).  Further, “disability” is defined as an “incapacity because

of compensable injury to earn, in the same or any other employment, the wages

which the employee was receiving at the time of the compensable injury.” Ark. Code

Ann. § 11-9-102(8) (Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the instant case, the preponderance of the evidence clearly demonstrates

that claimant is able to return to work.  Although it has been over fourteen months

since the claimant was released from treatment by Dr. Simpson and Dr. Burt with

no restrictions, the claimant has not sought subsequent employment.  The claimant

testified that he can read and write.  He can drive a vehicle.  He can clean his

house.  He does not take medication.  While he testified that he does not know if

he can work as a welder due to the lifting and physical difficulty associated with the

job, he has not been placed on any restrictions other than those self-imposed.

Based on my review of the credible evidence, I find that claimant does not appear

to be motivated to return to work.  Therefore, West’s request for wage loss and/or

permanent total disability benefits is denied.
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ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

_________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


